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A. Identity of Petitioner 

Ron Clipse is the petitioner and plaintiff in Superior Court. 

B. Court of Appeals Decision 

Mr. Clipse seeks review of Division Two's published opinion. 

C. Overview Of Issues On Review 

Division Two conflicts Supreme Court authority and Division One. 

The first issue is of first impression for this court: the application 

of RCW 49.52, et. seq., to claims based on RCW 49.60, et. seq., 

Washington's Law Against Discrimination. (WLAD). 

RCW 49.52 is violated when an employer willfully fails to pay a 

wage when the obligation to pay is imposed by "any statute." 

The WLAD is a statute imposing an obligation to pay a wage 

without regard to protected class or discriminatory animus. 

Division Two held RCW 49.52 does not apply to depriving a wage 

in violation of the WLAD because the WLAD imposes no duty to pay the 

wage "until the jury reached a verdict on damages." Opinion, p. 7. 

Division Two held the duty to not fail to pay for a discriminatory reason 

does "not accrue until the jury reaches a verdict." Opinion, p. 6. That 

turns the WLAD on its head and gives no force to RCW 49.52. 

An employer's obligation not to discriminate does not "accrue" 

only after a verdict. It is always present. It exists if no suit is filed. A 



verdict only determines the damage caused by the breach. 

Similarly, an employer's obligation not to deprive a wage for a 

discriminatory reason, imposed by the WLAD, does not "accrue" only 

after verdict. It is always present. It exists if no suit is filed. A verdict 

only determines the damage caused by violating the duty. 

There is no reason or language to treat the obligation imposed by 

the WLAD to not deprive a wage differently from any other wage 

obligation imposed by statute. Yet, Division Two's decision does that. 

RCW 49.52 is a perfect, synergistic fit with RCW 49.60 because it 

will not be available to every WLAD plaintiff; but, only where plaintiff 

proves a willful failure to pay. An employee willfully deprived a wage 

protected the WLAD is no less injured than an employee denied overtime. 

The second issue arises out of Mr. Clipse's post trial motion for 

RCW 49.60 fees. He filed his motion September 11 for hearing September 

20; a day the Court asked it to be heard. Respondents contend it should 

have been filed September 9 but did not dispute the hearing date was 

identical; September 20. 

The Trial Court found Mr. Clipse's RCW 49.60 fee motion late 

and refused to extend time to file under CR 6(b) for excusable neglect. 

There was no prejudice to respondent or the process by the filing. 

The motion was filed 2 days late (1.5 if time stamps are considered) for 
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hearing the same day. Giving no weight to the lack of prejudice or reasons 

offered by Mr. Clipse, the Trial Court explicitly said it would not extend 

time because the deadline for a post trial fee motion is "absolute," no 

different than for a "notice of appeal" or "statute of limitation." Division 

Two affirmed articulating a rule of excusable neglect devoid of 

consideration of a lack of prejudice. That squarely contradicts Goucher v. 

JR Simplot, 104 Wn.2d 662, 665 (1985) and Division One in O'Neil v. 

City of Shoreline, 183 Wn.App. 15 (2014). 

Omitting any reference to the Trial Court's basis for ruling and the 

total absence of prejudice/ Division Two held the standard of excusable 

neglect is whatever Trial Courts in "their discretion" decide it is. Opinion, 

p. 9. Not only does that conflict with authority, it is tantamount to 

announcing there is no rule at all. 

Discretion refers to the discretionary application of facts to a 

standard of law. Discretion does not refer to a Court determining what the 

law or standard is. A Court uses discretion applying facts to ER 403 to 

determine the admission of evidence. But, exercising that discretion does 

Division Two fails to identify the timing of the motion, that it was at most two days 
off, it did not effect when the motion was heard, and was noted for a day the Trial 
Court wanted it on. While not every fact must be stated, omitting material facts the 
presence of which would lead to a different result is unfair. Division Two also 
incorrectly states the Court denied the motion to extend "because Clipse did not 
explain why he filed late." Not only is that incorrect, Division Two discussed at 
length what the reason was. Opp. p. 8-9. The opinion is internally contradictory. 
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not allow the Court to determine what the standard of relevance is. Saying 

excusable neglect is what the Trial Courts say it is, is the same thing. 

Discretion does not extend to each Judge determining what the law is. 

That renders us a society of men/women, not law. When discretion is 

used, as under CR 6(b ), it still bound by law. There is ample law on this 

issue that both the Trial Court and Division gave no weight to- at all. 

The opinion is also error because its effect is prejudice need not 

even be considered. The word prejudice is not even said in passing.2 

Crafting an opinion to avoid a determinative fact is (1) unfair to the party 

when that fact yields a different result and (2) results in erroneous case 

law because affirming for excusable neglect while not mentioning 

prejudice creates law a party may correctly cite for the proposition 

prejudice need not be considered at all: Division Two did not. 

Finally, it was an abuse of discretion to not extend time. The 

Court applied the wrong standard. Additionally, the filing was at most 2 

days late and noted for a day the Court asked no differently than if filed 

timely. Mr. Clipse articulated reasons explaining the timing the Trial 

Court did not find to be bad faith. Mr. Clipse does not ask for a bright line 

rule 2 days late can never be too late. However, given the facts it was an 

abuse of discretion to deny Mr. Clipse his fees and costs in this manner. 

A word search reveals it is not stated even one time. 
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D. Issues Presented For Review 

1. Whether the Trial Court and Division Two erred 
finding RCW 49.52, et. seq., does not apply to wage 
claims arising under the WLAD. 

2. Whether the Trial Court erred striking Mr. Clipse's 
motion for fees and costs under RCW 49.60. 

3. Whether excusable neglect is present when the 
motion was filed September 11th instead of the 9th 
for the same hearing date as if filed on the 9th and 
(a) respondent suffered no prejudice, (b) the process 
suffered no prejudice, and (c) Mr. Clipse articulated 
good faith reasons for the timing of his filing. 

4. Whether Division Two erred affirming striking Mr. 
Clipse's RCW 49.60 fee and cost motion. 

E. Facts 

Mr. Clipse sued for disability discrimination under RCW 49.60. 

( CP 1-7) The Complaint alleged his wage was protected by RCW 49.60 

and CDS "willfully" deprived him it in violation of RCW 49.52, et. seq. 

(CP 1-7). The jury found CDS deprived Mr. Clipse $79,300 in wages 

respondents were obligated to pay by the WLAD. CP 472-473. 

The Trial Court dismissed Mr. Clipse's RCW 49.52 claim on 

directed verdict. CDS only argued Mr. Clipse had not earned a wage, 

asserting RCW 49.52 only applies to back wages. CP 941-952. 

Mr. Clipse presented an Order of Judgment post-verdict 

"reserving" his fees. (CP 474). The Court signed the order on August 28 
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(the last trial day) without exception taken by CDS. (8/23, 12). 

The Trial Court had colloquy regarding when a fee motion could 

be heard saying not for at least two weeks because of scheduling; the 

Court: "13th, don't set it for the 13th. The 13th is going to be a crazy busy 

docket as well. So I would suggest that it be the 20th or 2ih." Id. 

Mr. Clipse filed his fee motion September 11 for hearing 

September 20. (CP 498-603, 475, 476-497). 

CDS moved to strike the motion as late. (CP 604-607, 608-618). 

CDS argued it should have been filed September 9, not September 11. Id. 

Mr. Clipse argued the Order indicating fees were "reserved" 

extended time to file but if not he moved to extend time under CR 6(b )(2) 

for "excusable neglect." (CP 619-643, 644-695) He presented evidence 

and argument coloring it. Id. 

CDS identified no prejudice extending time to file (the hearing was 

the same day) to it or the process.3 (CP 696-706) Instead, it replied late is 

late and time can not be extended, arguing the deadline was no different 

than for appeal or trial de novo; it is absolute. Id. The Trial Court agreed. 

Finding the motion deadline was absolute: 

Court: ... We have these rules, here is the rule, you didn't 
meet it. I mean, there's certain absolutes. Statute 

In candor, at oral argument CDS asserted prejudice because of an "interest in 
finality." CDS did not explain how a two day delay filing a motion for hearing the 
same day the Court indicated it wanted it heard prejudiced "finality." 
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of limitations, if you don't file within the three 
years, it doesn't matter if you were -

Bridges: But you're comparing apples to oranges. Those 
are situations where by the rules you cannot even 
consider enlarging the time, you cannot by the 
rules and by the case law. So I suggest you are 
dragging in baggage to this motion that is not 
present. 

(09/20/13, 23-24). The Court ruled: 

Court: motion granted. I find 54( d) -- I agree this is a harsh 
result with a modest missed date, but it seems to me it is 
analogous to notices of appeal, statutes of limitation, it is 
absolute ... 

Id. 26-27. That is the wrong standard. Division Two affirmed. 

F. Argument 

1. The Criteria For Review 

Division Two's opinion implicates RAP 13.4(b); the decision: 

(1) ... Is m conflict with a decision of the Supreme 
Court; 

(2) .. .is in conflict with another decision of the Court of 
Appeals; and 

( 4) .. .involves an Issue of substantial public interest 
that should be determined by the Supreme Court. 

2. Not Applying RCW 49.52 To The Obligation To Pay A 
Wage Under RCW 49.60 Conflicts Supreme Court 
Decisions And Is Bad Law 

RCW 49.52.050 applies when an employer fails to pay a wage 

"such employer is obligated to pay such employee by any statue, 

7 



ordinance, or contract." RCW 49.52.050(2) and Schilling v. Radio 

Holdings, 136 Wn.2d 152, 159 (1998). "The statute must be liberally 

construed to advance the Legislature's intent to protect employee wages 

and assure payment." Id. 

Division Two's holding conflicts Schilling by giving RCW 49.50 a 

narrow construction that does not "protect employee wages (or) ensure 

payment." It conflicts the statute and Supreme Court decisions finding the 

WLAD protects wages. 

Division Two held the WLAD does not apply to RCW 49.52 

because the WLAD imposes no obligation to pay as that duty does "not 

accrue until the jury reaches a verdict." Division Two went as far to say 

the WLAD imposes "no preexisting duty to pay." Opinion, p. 6. 

The WLAD imposes a preexisting duty to not refuse to pay for 

discriminatory reasons. Schilling. It requires no verdict to "accrue" that 

duty. It exists at all times. A verdict only determines the damage caused 

by the violation of the duty that already occurred. Finding the WLAD 

imposes no duty to not fail to pay a wage for a discriminatory reason 

directly conflicts Schilling and the statute's language.4 

4 CDS argued RCW 49.52 does not apply to "back wages" owed between discharge 
and verdict. Back wages are for work not done but would have been but for illegal 
termination. Allstot v. Edwards, 114 Wn.App. 625, 633 (2002) rejected the 
argument, including back wages with RCW 49.52 because the statute's broad use of 
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The WLAD "declares that practices of discrimination... threaten 

not only the rights and proper privileges of its inhabitants but menaces the 

institutions and foundation of a free democratic state." RCW 49.60.010. 

The WLAD "shall be construed liberally for the accomplishment of' its 

purposes. RCW 49.60.020. The Legislature declared a statutory right to 

"obtain and hold employment without discrimination." RCW 49.60.030. 

The WLAD protects an employee's wages; it creates an obligation 

to pay them without regard to protected class. See Xieng v. Peoples Bank, 

120 Wn.2d 512, 531 (1993), Blaney v lnt'l Ass'n of Machinists, 115 

Wn.App. 80, 97 (2002). That cannot be disputed. 

Division Two finding there is no duty to pay without regard to 

protected class detaches the right to "obtain and hold employment" 

without regard to protected class from the right to be paid for employment 

without regard to protected class. Those are not detachable rights. Supra. 

The raison d'etre of employment is to be paid.5 A statute 

prohibiting discharge (or failure to hire) because of a discriminatory 

reason is a statute obligating an employer to not deprive a wage for a 

discriminatory reason. That creates a right of the employee guaranteeing 

his wage- and imposes an obligation within RCW 49.52 on the employer 

the word "wage" includes both earned and unearned wages deprived in violation of 
statute. 
This is not intended to diminish volunteerism; it is relied this Court sees the point. 
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to not refuse to pay because of discrimination. It does not even require 

"liberally construing" the statues as required by RCW 49.60.020 and 

Schilling to find that; it is their plain meaning. 

The result urged by Mr. Clipse and why this Court should accept 

review was explained by the dissent in Hemmings v. Tidyman's, Inc., 285 

F.3d 1174 (91
h Cir. 2002). The dissent noted nothing in either statute 

indicates they are "exclusive remedies" and to not apply RCW 49.52 to 

the WLAD is contrary to "liberally construing" them. Id. 

Division Two cited Hemmings ratifying its holding but Hemmings 

was in error finding the WLAD does not apply to RCW 49.52 because, 

according to it, "Washington Courts have not extended (the statute) to 

situations where employers violate anti-discrimination statutes." Id. at 

1203. It failed to mention the issue had not come up yet. 

The majority said it would apply the WLAD to RCW 49.52 if it 

had language an employer "who violates any statute is subject to double 

damages." Id. at 1203 (underlined added). As the dissent pointed out, 

RCW 49.52 says exactly that, making it a violation for failing to pay a 

wage the employer must pay "by any statute." RCW 49.52.050(2). 

Hemming's dissent explains the issue: 

This conclusion (that the WLAD imposes no duty to pay) 
ignores the plain terms of Washington state law. 
Washington law obligates employers to pay equal wages 
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and compensate workers whose wages have been paid in a 
discriminatory manner. (The WLAD) ... prohibits wage 
discrimination ... (and) provides that a (plaintiff) is "entitled 
to recover in a civil action the full amount of compensation 
that she would have received had she not been 
discriminated against." Thus, (the WLAD) read in 
conjunction with RCW § 49.52.050 and RCW § 49.52.070, 
establishes the right to double damages for wages withheld 
from Lamphiear on account of (discrimination). 

Id. at 1205. 

Division Two also relied on Allstot v. Edwards, 114 Wn.App. 625 

(2002). According to Division Two, Allstot held no duty to pay attaches 

until a jury verdict. Opinion, p. 7. That was true in Allstot but Division 

Two gave no weight to the fact in Allstot the employer originally had a 

bona fide dispute for not paying based on its belief plaintiff engaged in 

misconduct. As an initial matter the employer did not violate RCW 

49.52.050 not paying. Later, the employer lost in litigation but still refused 

to pay. Allstot held once the judicial result was reached the obligation to 

pay accrued therefore willfully continuing to refuse to pay violated RCW 

49.52.050. 

Division Two concluded Allstot's wage was within CR 49.52.050 

only because "the employer had stipulated to the payment," e.g., the 

amount. That is error. Allstot did mention the employer agreed on the 

amount of wage if owed but the reason RCW 49.52 was implicated was 

because the duty to pay attached by the prior verdict. RCW 49.52 does not 
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protect only wages that can be calculated with mathematical certainty; it 

protects wages protected by statute. Math is math. 

At most it might be said when an employer has a bona fide dispute 

over paying it requires a verdict to affix the duty to pay. However, that is 

only because the employer did not violate RCW 49.52 in the first place. 

In Allstot, it was not that the duty to pay was affixed only because of a 

verdict; it was that originally the employer did not violate the duty. But, 

having lost the litigation the duty to pay "accrued" and the employer 

violated RCW 49.52 by continuing to not pay. Merely because the facts in 

Allstot lead to the conclusion there was no duty to pay until a judicial 

decision does not mean that must always be true. 

Interpretation of the interplay between these two sweepmg 

statutory schemes is something this Court is uniquely suited for. Division 

Two narrowly applied the WLAD and RCW 49.52, contrary to this 

Court's holdings, and it does so for no stated or good reason. 

The only way the opinion can be reconciled with the WLAD or 

RCW 49.52 is to find the WLAD imposes no duty to pay a wage. But 

clearly it does. Division Two finding the duty to pay "a specific wage" 

does not arise until verdict because the wage was not known until the 

verdict eviscerates the protection of the WLAD and is a distinction 

without distinction because that may be said in every case. By Division 
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Two's logic, RCW 49.52 does not apply to minimum wage claims because 

the final calculation must await a jury there as well. 

A verdict does not "affix" the duty. The Legislature affixed the 

duty. Nor does a verdict "accrue" breach or damage. Breach and damage 

accrued when the employer deprived the wage for a discriminatory reason 

in violation of statute. To even consider the verdict as having anything to 

do with duty, breach, or damage is to read into RCW 49.52 language not 

only absent, but is contrary to its intention and rule to broadly construe it. 

The rule urged follows the statute and furthers the Legislature's 

stated intent of both the WLAD and RCW 49.52.050. RCW 49.52.050 

will not be automatically available in every WLAD case; but, only in 

those where the WLAD violation was "willful" in the context of RCW 

49.52.050. That is good public policy; it provides enhanced collectability 

and greater deterrence in situations of willful misconduct via personal 

accountability by the decision maker as RCW 49.52 intended to provide. 

This Court should accept review and resolve the issue. 

3. Division Two's Opinion On Excusable Neglect 
Abrogates The Issue Of Prejudice, Conflicts Authority, 
And Is Fundamentally Flawed 

The opinion conflicts with the Supreme Court and Division One. 

But, it is also incorrect to such a degree that even absent conflict of 

authority this Court should accept review. 
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J 

A. DIVISION TWO'S OPINION CONFLICTS 
THE SUPREME COURT AND DIVISION ONE 

Division Two's holding took and requires no consideration of 

prejudice. It held the rule is what "Trial Courts decide it is." Opinion 9. 

Not requiring much less not even mentioning prejudice it created a 

standard where prejudice need not be considered and the standard of what 

constitutes excusable neglect is ad hoc. 

Division One in O'Neil with the same facts here reached the 

opposite result and unlike Division Two required prejudice to deny a 

motion. Citing Goucher, O'Neil held opposing an extension oftime under 

excusable neglect "requires a showing of prejudice." O'Neil, 183 

Wn.App. at 22. To show prejudice, citing Goucher: 

A party establishes prejudice by showing a lack of actual 
notice, a lack of time to prepare for the motion, and no 
opportunity to provide countervailing oral argument and 
submit case authority. 

Id. Division Two cited O'Neil for the standard of abuse of discretion but 

conflicts its standard of prejudice to oppose excusable neglect. 

This Court in Goucher held when CR 6( d) is raised to extend a 

missed deadline, the adverse party must be prejudiced to refuse to extend 

time. Goucher, 104 Wn.2d at 665. In response to a late filed motion, 

when the adverse party "was able to provide countervailing oral argument 

and to submit case authority in support of (its) position" there is no 
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prejudice and time should be extended. Id.6 

The Trial Court and Division Two erred, conflicting the Supreme 

Court and Division One by not considering the lack of prejudice. That is 

sufficient. Review should be accepted. But, this is also the national rule. 

Mr. Clipse cited authority, national and Federal, in too great of 

detail to identify here, consistent with O'Neil and Goucher. That authority 

is described by Hartman v. United Bank Card, Inc., 291 FRD 591 (WD 

Wash 2013) addressing "excusable neglect" under FRCP 6 that is in all 

respects identical to CR 6 holding: 

The court considers four factors: (1) the danger of 
prejudice to the non-moving party, (2) the length of delay 
and its potential impact on judicial proceedings, (3) the 
reason for the delay, including whether it was within the 
reasonable control of the movant, and ( 4) whether the 
moving party's conduct was in good faith. 

Id. at 595. (citing Pioneer Inv. Services Co. v. Brunswick Associates Ltd. 

Partnership, 507 U.S. 380, 113 S.Ct. 1489 (1993)). 

Division Two rejected Federal law saying it "does not apply" 

because "instead, courts in Washington use their discretion in applying CR 

6." Opinion, p. 9. District Court use discretion too. Division Two 

6 Goucher involved an appeal from a granted motion to extend time and the issue most 
precisely stated was whether that order should be reversed with Goucher saying 
"no," if there was no prejudice. Arguably a party might try to use that to distinguish 
Goucher. That would not be well taken: (1) If prejudice was not an important 
consideration for the Trial Court it would similarly have had no need to be 
considered on appeal. (2) Division One in O'Neill applied Goucher to the exact 
situation in this case as cited above. 
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minimized Mr. Clipse's argument saying it was merely that the Trial Court 

"abused its discretion ... because it failed to apply four discrete elements" 

discussed by Federal law. That is a straw man. Division Two gave no 

weight that those so-called "four discrete elements" are essentially the 

same elements required by Goucher and O'Neill. 

Division Two erred giving federal authority no weight. People's 

Bank v. Hickey, 55 Wn.App. 367, 371 (1989) and Washburn v. City of 

Federal Way, 169 Wn.App. 588, 615 (2012). Albeit, it is suggested 

Division Two did not even give O'Neill or Goucher weight. The opinion 

conflicts established authority. Review should be accepted. 

B. THE TRIAL COURT ABUSED ITS 
DISCRETION 

A Trial Court abuses its discretion by applying the wrong legal 

standard. Dix v. ICT Group, Inc., 160 Wn.2d 826, 833 (2007). 

There can be no dispute the Trial Court applied the wrong legal 

standard. Although the Court said it understood the standard under CR 

6(b) is excusable neglect, it also said it believed a post trial fee motion is 

"analogous to notices of appeal, statutes of limitation, it is absolute ... " 

(RP 9/20113, 26-27). Neither the fee motion deadline or CR 6(b) IS 

"absolute." An "absolute" standard abrogates excusable neglect. 

However, even if the Court applied the correct standard it was an 
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abuse of discretion not to have extended time. It is not Mr. Clipse's 

intention to minimize the 10 day rule of CR 54, but under CR 6(b) and 

excusable neglect the timing of filing made no difference. The motion was 

filed September 11 for hearing September 20. If the motion was filed at 

4:30 September 9 it would have made no difference; it still would have 

been heard September 20. There was no prejudice. 

Mr. Clipse articulated a meaningful reason for his timing: he 

believed language the issue was "reserved" extended time. The Court 

indicated when it wanted the motion heard and Mr. Clipse noted it for 

hearing accordingly. The Court disagreed language "reserving" the motion 

extended time but did not find Mr. Clipse was being sharp or acted in bad 

faith. He included the language for a reason; saying nothing the timeline 

was 10 days. Why say anything if it meant nothing. 

That the Trial Court disagreed with how Mr. Clipse read the order 

does not compel finding - not made by the Trial Court- he was frivolous. 

Ha v. Signal Elc. Inc., 182 Wn.App. 436, 451 (2014) held a "genuine 

misunderstanding" demonstrates excusable neglect. 

Not extending time was also an abuse of discretion because the 

result requires applying the Civil Rules in a strained manner, 

inconsistently with the intention of the WLAD. 

The CR 54(d) 10 day rule was intended "to prevent parties from 
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. .. .. 

raising trial-level attorney fee issues very late in the appellate process," 4 

W APRAC 54, not to create the equivalent of a jurisdictional prohibition 

on a par with notices of appeal. Applying CR 54( d) as the Court did is the 

epitome of a "mechanical" application of a Rule deadline "to deprive a 

litigant of costs to which he is justly entitled or to enrich a litigant with 

costs that he has unjustly secured." Mitchell v. Washington State Institute 

of Public Policy, 153 Wn.App. 803, 823 (2009). It is contrary to the 

intention of the WLAD to provide full compensation. 

Granted, at a point too late may be too late even with minimal 

prejudice. However, it is an abuse of discretion to draw the line of "too 

late is too late" over the difference between 4:30 pm September 9, and 

9:00am September 11 with the same hearing date. It achieves nothing. It 

places form over substance. It may punish counsel but it provides a 

discriminatory employer a windfall for no reason. Mitchell, supra. 

In candor to the Court, besides saying the time for a fee motion is 

"absolute" no different than to file a notice of appeal, the Court said it 

thought reasons like "my child was sick; I was in the hospital; I went on 

honeymoon" might be sufficient. (RP, 09/20/13, 22). However, that only 

makes it more clear the Court applied the wrong standard by (1) not 

considering the counter balance of no prejudice and (2) reducing 

excusable neglect to only being a rule of unavoidable circumstance. 

18 



. .. . 

Excusable neglect acknowledges mistakes may be made and 

Courts should not punish when there is minimal (or no incurable) 

prejudice. Sometimes, no excuse may be heard and by CR 6(b) identifying 

when indicates an excuse will be heard in the situations not identified: 

Bridges: ... I drafted the order... if you want to say my 
order was ambiguous and I relied on an issue the 
court felt was not properly reserved, I suggest to 
you that is excusable neglect... Certainly if a child 
is in the hospital, we understand it. I do not think 
that is an issue of excusable neglect, that is just an 
issue of an emergency exigency. But if we talk 
about excusable neglect, not being dilatory, lazy, 
that is what excusable neglect tries to address. 
And I think there was an attempt here -

Court: It's not laziness... [T]here's certain absolutes. 

RP 09/20112, 23. 

Statute of limitations ... it doesn't matter if you 
were (not lazy). 

CR 6( d) acknowledges the intention is a result on the merits - not 

"mechanical" application of Rules "to deprive a litigant" rights or the 

losing party a free pass "unjustly secured." Mitchell, supra . 

... [T]he Rule grants a reprieve to out-of-time filings that 
were delayed by "neglect." The ordinary meaning of 
"neglect" is "to give little attention or respect" to a matter, 
or, closer to the point for our purposes, "to leave undone 
or unattended to esp[ecially] through carelessness. " 
Webster's Ninth New Collegiate Dictionary 791 (1983) 
The word therefore encompasses both simple, faultless 
omissions to act and, more commonly, omissions caused 
by carelessness... [B]y empowering the courts to accept 
late filings "where the failure to act was the result of 
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. .. . 

excusable neglect," (the Rule)... Congress plainly 
contemplate(s) that the courts would be permitted, where 
appropriate, to accept late filings caused by inadvertence, 
mistake, or carelessness, as well as by intervening 
circumstances beyond the party's control. 

Pioneer, supra. at 388. (italics and quotes in original). Saying "as well 

as ... circumstances beyond the party's control" says events "beyond the 

party's control" are only one example. The Court only considered issues 

beyond control. That is the wrong standard. 

Refusing to extend time under these facts was "manifestly 

unreasonable." State v. Allen, 159 Wn.2d 1, 10 (2006). 

G. Conclusion 

Not applying RCW 49.52 to WLAD claims makes RCW 49.60 a 

second class statute. The WLAD's obligation to not fail to pay a wage is 

no less than any other statutory wage obligation. Finding the WLAD 

imposes no obligation to be paid without discrimination until a verdict 

detaches the right to be paid from the right to hold employment; that is 

contrary to the language and intent of the WLAD. 

Division Two's opinion on excusable neglect conflicts established 

law; the Trial Court abused its discretion. Review should be accepted. 

DATED thisUfay of September, 2015. 
McGAUG B ,PL 
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PUBLISHED OPINION 

WORSWICK, P.J.- Ronald Clipse obtained a judgment against Commercial Driver 

Services, Inc. (CDS) for firing him in violation of the "Washington Law Against 

Discrimination"1 (WLAD} and for promissory estoppel. In his appeal, Clipse argues that the trial 

court erred by (1) granting CDS's motion for judgment as a matter oflaw and dismissing 

Clipse's claim for.double damages under RCW49.52.050 and .070, and (2) striking Clipse's late 

motion for attorney fees and costs. CDS cross-appeals, arguing that the trial court erred by 

denying CDS's motion for judgment as a matter of law to dismiss Clipse's WLAD and 

promissory estoppel claims. We reject Clipse's arguments.. And although we reverse the trial 

court's denial· of CDS' s motion for judgment as a matter of law on Clipse' s promissory estoppel 

claims, w,e affirm the denial ofCDS's motion on Clipse's WLAD claims. Accordingly, we 

affirm the judgment. 

1 Chapter 49.60 RCW. 
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FACTS 

Ronald Clipse was a commercial truck driver. Lee Brunk owned and operated CDS, a 

commercial driving school. On April6, 2011, Brunk offered Clipse a job as a driving instructor, 

saying, "[W]elcome aboard." Verbatim Report ofProceedings (VRP) (Aug. 21, 2013) at 74.. 

Clipse then quit his existing job in anticipation of beginning work at CDS. Clipse understood 

what at-will employment was, and he understood the CDS position to be an at-will job. 

Just prior to Clipse's scheduled start date of Apri118, Brunk asked Clipse to undergo a 

physical examination to determine whether Clipse could obtain a medical examiner's certificate 

qualifying him to drive a commercial vehicle. See RCW 46.25.057; 49 U.S.C. § 31149 (2012). 

Clipse's physical examination revealed that he was taking the narc~tic cftitg methadone for . 

chronic pain from a tom rotator cuff. The examining physician gave Cliple a 30 day medical 

examiner's certificate. After Clipse provided further documentation frorr{his doctors showing 
! 

that he could safely drive while on his medication, the examining physician provided Clipse with 

a one year medical examiner's certificate. 

When Brunk received the results ofClipse's physical examination, he told Clipse to get 

"cleaned up." VRP (Aug. 20, 2013) at 31. Brunk told Clipse that CDS could not employ him 

because he was taking methadone. According to Clipse, Brunk said he thought Clipse might 

"relapse." VRP (Aug. 21, 2013) at 84. · 

CDS described its reasons for not hiring Clipse in several different ways: it claimed that 

Clipse had failed his physical examination, that CDS had a "no tolerance" drug policy, that CDS 

required a one year medical examiner's certificate, or alternatively that CDS required a two year 

medical examiner's certificate. Brunk said that it was COS's "standard practice" to require a two 
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year medical examiner's certificate, although CDS had no written policy to this effect. VRP 

(Aug. 20, 2013) at 14. The sole reference to drugs in CDS's Employee Guidelines prohibited the 

"use or possession of alcohol or controlled substances" on CDS's grounds, and prohibited 

employees from reporting to work "while under the influence of alcohol or any unlawful 

controlled substance." Ex. 12. The drug policy made no reference to prescription drugs. 

Clipse understood that methadone ha<l; side effects: he l,mew the drug could slow a 

driver's reflexes and cause a driving hazard. At the time of trial, there was conflicting evidence 

about whether Clipse was qualified to drive commercially. Federal law prohibited narcotics 

users from driving commercially, but the law contained an exception for those whose doctors 

had prescribed the narcotics and who had a doctor's advisement that the drug use would not 

affect the driver's safety. Clipse's doctor prescribed methadone to him and advised him that he 

could safely drive while on the drug. But Federal Motor Carrier Safety Administration advisory 

criteria provided that anyone taking methadone was not medically qualified to drive. 

Clipse sued CDS and Brunk, alleging discrimination and promissory estoppel, and 

seeking double damages under RCW 49.52.050 and .070. He alleged that CDS discriminated 

against him on the basis of a disability contrary to the WLAD. Clipse alleged that CDS 

"treat[ed] him adversely" and failed to accommodate him because he was disabled or CDS 

perceived him to be disabled, but the complaint did not specify what disability Clipse had or was 

perceived to have had. CP ·at 3. 

CDS moved for summary judgment under CR 56, arguing that Clipse was not qualified 

for the position. CDS also argued that Clipse failed to present a prima facie case of 
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discrimination under the WLAD, because he had not identified his disability to CDS. The trial 

court denied this motion, and the case proceeded to a jury trial. 

At trial, Brunk and Clipse testified to the facts disc_ussed above.2 At the close of 

evidence, CDS moved for judgment as a matter oflaw on Clipse's claim for double damages 

under RCW 49.52.050. and .070, and on his WLAD and estoppel claims. The court granted 

CDS's motion for judgment as a matter of law on double darp.ages. But the tri~ court denied 

CDS's motion for judgment as a matter oflaw on the WLAD and J?romissory estoppel claims. 

The jury answered "yes" to the questions: "Did defendants discnminate against plaintiff 

in employment because of a disability?" and "Were defendants estopped by promissory estoppel 

from denying plaintiff employment?" CP at 4 72-73. The jury awarded Clipse $79,3 00 for past 

wages and $5,700 for noneconomic damages. Clipse prepared the order of judgment. The 

judgment, dated August 28, 2013, stated that it "[r]eserved" attorney fees and costs. CP at 474. 

On September 11, Clipse moved for attorney fees. 

CDS moved ~o strike Clipse's motion for fees and costs under CR 54(d)(2) for being 

untimely, claiming that Clipse had missed the September 9 deadline for filing his request for 

attorney fees. Clipse then cross-moved under CR 6(b )(2) to enlarge time to file his motion for 

fees and costs. He argued alternatively that the time limit in CR 54(d)(2) did not apply because 

the order said fees and costs were "reserved." CP at 620. The trial court rejected Clipse's 

argument that "reserved" meant the time limit did not apply. The trial court ruled that Clipse had 

· 
2 The report of proceedings is incomplete; it contains testimony from Clipse and Brunk only. It 
does not contain medical testimony, although the record and counsel's statements at oral 
argument suggest that doctors testified. 
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not demonstrated that his late filing was the result of "excusable neglect" because Clipse did not 

explain why he filed late. VRP Sept. 20, 2013 at 22. Thus, the trial court denied Clipse's motion 

to enlarge time and granted CDS's motion to strike the request for fees and costs. 

Clipse appe'als, and CDS cross-appeals. 

ANALYSIS 

I. DOUBLE DAMAGES 

Clipse argues that the trial court erred by granting COS's motion for judgment as a matter 

oflaw on Clipse's claim for double damages under RCW 49.52.050 and .070. We disagree. 

·A. Standard of Review 

We review de novo the trial court's decision on a motion for judgment as a matter of law. 

Joy v. Dep't of Labor & Indus., 170 Wn. App. 614, 619, 285 P.3d 187 (2012). We view all. 

evidence and draw all inferences in the light most favorable to the nonmoving party and uphold 

the trial court's granting a judgment as a matter oflaw only where there is no evidence or 

reasonable inference to sustain a verdict for the nonmoving party. Byrne v. Courtesy Ford, Inc., 

108 Wn. App. 683, 687, 32 P.3d 307 (2001). 

We review statutory interpretation de novo. State, Dep 't of Ecology v. Campbell & 

Gwinn, L.L.C., 146 Wn.2d 1, 9, 43 P.3d 4 (2002). We use the plain language ofthe statute to 

ascertain the legislature's intent, giving effect to all words used. Campbell & Gwinn, 146 Wn.2d 

at 9-10. 

B. Double Damages Inapplicable 

The WLAD prohibits employment discrimination based cin a disability or other protected 

class. RCW 49.60.030(1) and .180(1). A worker subject to illegal discrimination under the 

I 
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WLAD may obtain actual damages, including back wages, resulting from the discrimination. 

RCW 49.60.030(2). 

RCW 49.52.050(2) prohibits an employer from paying an employee "a lower wage than 

the wage such employer is obligated to pay such employee by any statute, ordinance, or 

contract." RCW 49.52.070 creates civil liability, including double damages, costs, and attorney 

fees, for violations ofRCW 49.52.050. Therefore, an employer that willfully pays a lower wage 

than it is obligated to pay is liable for double damages . 

. RCW 49.52.050 does not impose liability on an employer unless it pays a wage less than 

it is "obligated to pay" under a statute. The word "obligated" implies a preexisting duty to pay a 

specific wage. Hemmings v. Tidyman 's Inc., 285 F.3d 1174, 1203 (9th Cir. 2002). By contrast, 

any back wages a plaintiff receives under the WLAD for adverse employment actions do not 

accrue until the jury reaches a verdict. Hemmings, 285 F.3d at 1203. Thus, retrospective WLAD 

damages are not wages the employer was obligated to pay, because there was no preexisting duty 

to pay these specific wages. Hemmings, 285 F.3d at 1203. We apply the plain language ofRCW 

49.52.050 and hold that retrospective jury damages in a WLAD suit are not wages employers are 

"obligated" by statute to pay, thus precluding an award for double damages. RCW 49.52.050; 

Hemmings, 285 F.3d at 1203; Campbell & Gwinn, 146 Wn.2d at 9-10. 

Our holding follows the Ninth Circuit Court of Appeal's decision in Hemmings. 285 

F.3d at 1203-04. In Hemmings, the Ninth Circuit held that the plain language of the word· 

"obligated" in RCW 49.52.050, as well as the purpose ofthat statute, demonstrated that 

retrospective jury damages in a WLAD lawsuit were not subject to double damages. ·285 F.3d at 

1203-04. 
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C.lipse cites Alls_tot v. Edwards, 114 Wn. App. 625, 60 P.3d 601 (2002), to support his 

argument that he is entitled to double damages. InAllstot, Division Three of this court held that 

double damages under.RCW 49.52.050 and .070 applied to back wages for wrongful tennination 

of a police officer under a statute providing for terminating.police officers. 114 Wn. App. at 

631, 633-35. But in Allstot, the police officer and the employer had stipulated to the payment of 

back wages and retirement benefits. 114 Wn. App. at 631. The Allstot court held that the 

stipulation created an obligation to pay specific wages that preexisted the jury's verdict. 114 

Wn. App. at 634-35; see RCW 49.52.050. Here, because CDS's obligation to pay Clipse back 

wages did not accrue until the jury reached a verdict on damages, the WLAD damages are not 

subject to RCW 49.52.050. Hemmings, 285 F.3d at 1203-04. Thus, we affirm the trial court's 

grant of judgment as a matter of law to CDS. 

II. ATTORNEY FEES AND COSTS 

Clipse next argues that the trial court erred by striking his motion for reasonable attorney 

fees and costs and by denying his motion to enlarge time to move for fees and costs. Again, we 

disagree. 

A. Standard of Review 

We review the trial court's decision to accept or reject untimely filed documents for an 

abuse of discretion. Davies v. Holy Family Hosp., 144 Wn. App..483, 499, 183 P.3d 283 (2008). 

A trial court abuses its discretion when its decision is manifestly unreasonable or is based on 

untenable grounds or reasons. O'Neill v. City of Shoreline, 183 Wn. App. 15, 21, 332 P.3d 1099 

(~0 14). A decision is manifestly unreasonable if the trial court takes a view that no reasonable 

person would take. Salas v. Hi-Tech EreCtors, 168 Wn.2d 664, 669, 230 P.3d 583 (2010). And a 
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trial court's decision rests on untenable grounds or reasons if the trial court applies the wrong 

legal standard or relies on unsupported facts. Salas, 168 Wn.2d at 669. 

B. No Abuse of Discretion 

Clipse argues that the trial.court abused its discretion by striking his motion for fees 

because the motion was not late, and even if the motion was late, the trial court should have 

enlarged his time to file. He argues that the late filing constituted "excusable neglect" under CR 

6(b) because the order of judgment stated fees and costs were "[r]eserved." Br. of Appellant at 

29. 

CR 54(d) requires the clerk of the court to enter statutory attorney fees and costs if¢.e 

prevailing party does not file for attorney fees and costs within 10 days of the judgment unless 

otherwise provided by statute or court order. A court may enlarge time deadlines under CR 6(b) 

either before or after a deadline has passed, but if the deadline has passed, the court may enlarge 

the deadline only if the party's lateness was the result of excusable neglect. CR 6(b )(2). Here, 

because Clipse moved to enlarge time after the deadline had passed, the trial court was peimitted 

to enlarge time only if Clipse demonstrated excusable neglect. 

1. Motion was Late 

Clipse first argues that the motion was not late because, by saying fees and costs were 

"reserved," the order of judgment superseded the 10 day deadline under CR 54(d)(2). We 

·disagree. 

The word "reserved" in the trial court's order does not appear to refer to a filing deadline; 

instead, it refers to the fact that the trial court had not yet decided attorney fees and costs. The 
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ordinary meaning of "reserved" is that the court would decide attorney fees and costs at a later 

date, not that Clipse had unlimited time in which to file his motion. 

Second, Clipse argues that his subjective purpose in writing "reserved" in the proposed 

order of j~dgment was to extend time. But he provides no authority for the proposition that his 

subjective intent controls the e'ffect of the court's order. 

Third, Clipse argues that the word "reserved" extended his time to file because the clerk 

of the court did not enter statutory attorney fees under CR 54(d)(1) as the .clerk must do when a 

party does not timely move for fees and costs. Br. of Appellant at 31. Thus, Clipse argues, the 

clerk must have understood the judgment's "reserved" language to mean Clipse's motion was 

not d~e by the usual deadline under CR 54(d)(2). But Clipse does not explain how the clerk's 

subjective understanding of a court order imbues the order with particular meaning. Clipse's 

arguments fail. 

2. Trial Court Did Not Abuse Its Discretion 

Clipse further argues that the trial court abused its discretion by denying his motion to 

enlarge time, because the court failed to apply four discrete elements when considering whether 

to enlarge time under CR 6. We disagree. 

Clipse cites Hartman v. United Bank Card, Inc., 291 F.R.D. 591, 595 (W.D. Wash. 

2013), which discusses the Federal Rule of Civil Procedure (FRCP) 6(b), not Washington's CR 

6. FRCP 6(b) does not apply to Clipse's case. Instead, courts in Washington use their discretion 

in applying CR 6, and may do so only after time has passed upon a showing of excusable 

neglect. Davies, 144 Wn. App. at 499. 

9 



No. 45407-6-II 

Here, Clipse failed to show excU$able neglect. He did not present any explanation for 

why he failed to timely file the motion. Instead, he argued that the untimely filing was excusable 

because the delay was only two days, and argued in the alternative that the motion was not filed 

untimely because the judgment said fees and costs were "reserved." CP at 620. 

The trial court did not abuse its discretion by denying. Clipse' s motion to enlarge time 

under CR 6(b ). The trial court's decision was not legally or factually" flawed, nor was it one that 

no reasonable person would take. Salas, 168 Wn.2d at 669. Thus, the trial court did not abuse 

its discretion by striking Clipse's late motion for fees and costs. 

III. CDS'S CROSS-APPEAL-JUDGMENT AS A MA TIER OF LAW 

CDS cross-appeals, arguing that the trial court erred by denying its. motion for judgment 

as a matter of law on Clipse's WLAD and pr~missory estoppel claims. 3 We agree in part and 

disagree in part. Although the trial court erred in refusing to grant CDS judgment as a matter of 

law on Clipse's prornj.ssory estoppel claims, it did not err in denying CDS's motion for judgment 

as a matter of law on Clipse's· WLAD claim. We therefore affirm the jury's verdict finding CDS 

liable under the WLAD, and we affirm the jury's damages award. 

A. Standard of Review 

We review a· trial court's denial of a CR 50 motion for judgment as a matter of law de 

novo, engaging in the same inquiry as the trial court. Davis v. Microsoft Corp., 149 Wn.2d 521, 

3 Although CDS appeals the trial court's denial of both its motion for judgment as a matter of 
law and its motion for summary judgment dismissal, its arguments focus exclusively on the 
motion for judgment as a matter oflaw. Clipse argues that CDS has abandoned its appeal of the 
summary judgment denial. We agree, and we do not consider the appeal of the summary 
judgment denial. Edwards v. Le Due, 157 Wn. App. 455,459 n.5, 238 P.3d 1187 (2010). 
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530-31, 70 P.3d 126 (2003).4 A trial court's grant of a motion for judgment as a matter oflaw is 

proper when, viewing the evidence in the light most favorable to the nonmoving party, there is 

no s.ubstantial evidence or reasonable inference to sustain a verdict for the nonmoving part)r as a 

matter oflaw. Davis, 149 Wn.2d at 531. Substantial evidence is evidence '"sufficient ... to 

persuade a fair-mind~d, rational person of the truth of a declared premise.'" Davis, 149 Wn.2d at 

531 (quoting Helman v. Sacred Heart Hasp., 62 Wn.2d 136, 147,381 P.2d 605 (1963)). 

We look to a statute's plain language.to give effect to the legislature's intent. Davis v. 

Fred's Appliance, Inc., 171 Wn. App. 348,360,287 P.3d 51 (2012). Ifthe statute is 

unambiguoUs, it is not open to judicial interpretation. Davis, 171 Wn. App. at 360. We avoid 

"disregarding an otherwise plain meaning and inserting or removing statutory language." Five 

Corners Family Farmers v. State, 173 Wn.2d 296, 311, 268 P .3d 892 (20 11 ). We construe the 

WLAD liberally to effectuate its purpose of preventing discrimination. Martini v. Boeing Co., 

137 Wn.2d 357, 364, 971 P.2d 45 (1999) (citing RCW 49.60.020). 

B. Judgment as a Matter of Law 

1. Clipse Established a Prima Facie WLAD Case 

CDS first argues that the trial court erred by denying its motion for judgment as a matter 

oflaw on Clipse's WLAD claim at the end of trial because Clipse did not prove that he (1) had a 

qualifying disability under the WLAD, (2) was qualified for the position, and (3) was entitled to· 

4 Although WLAD cases from before 2007, including Davis v. Microsoft Corp., 149 Wn.2d at 
532, use a definition of "disability" that has since been superseded by statute, the propositions 
for which we cite them have not been altered. 
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accommodation. We disagree because Clipse presented a prima facie case of these elements of 

his WLAD claims. 5 

a. Qualifying Actual or Perceived Disability 

CDS first argues that Clipse failed to present evidence sufficient to withstand a motion 

for judgment as a matter of law because he did not establish that he had or was perceived to have 

a condition constituting a disability under the WLAD. We disagree. 

The WLAD prohi-bits employment discrimination, including refusal to hire, based on a 

sensory, mental, or physical disability. RCW 49.60.030(1) and .180(1). The act defmes 

"[ d]isability" as 

the presence of a sensory, mental, or physical impairment that 

(i) Is medically cognizable or diagnosable; or 
(ii) Exists as a record or history; or 
(iii) Is perceived to exist whether or not it exists in fact. 

RCW 49.60.040(7)(a). 

An "impairment" includes, but is not limited to, the following: 

(i) Any physiological disorder, or condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of the following body systems: Neurological, 
musculoskeletal, special sense organs, respiratory, including speech. organs, 
cardiovascular, reproductive, digestive, genitor-urinary, hemic and lymphatic, skin, 
and endocrine; or 

5 Clipse argues that CDS failed to preserve its objection to the trial court's denial of judgment as 
a matter of law because it failed to request a new trial or judgment notwithstanding the verdict. 
In support, he cites Washburn v. City of Fed. Way, 169·Wn. App. 588,614,283 P.3d 567 (2012), 
a.ffd on other grounds, 178 Wn.2d 732, 310 P.3d 1275 (2013). But the Supreme Court reversed 
the Court of Appeals on this issue, holding that Washington law contained no such requirement 
to preserve a motion for judgment as a matter oflaw. Washburn, 178 Wn.2d at 749-50. 
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(ii) Any mental, developmental, trawnatic, or psychological disorder, 
including but not limited to cognitive limitation, organic brain syndrome, emotional 
or mental illness, and specific learning disabilities. 

RCW 49.60.040(7)(c). 

There are two types of disability discrimination claims:· disparate treatment and failure to 

accommodate. Riehl v. Foodmaker, Inc., 152 Wn.2d 138, 145, 94 P.3d 930 (2004); Brownfield 

v. City ofYakima, 178 Wn. App. 850, 873, 316 P.3d 520 (2013). In his complaint, Clipse 

claimed both disparate treatment and failure to accommodate. 6 Clipse claimed two separate 

theories ofhis disability: either (1) he was in fact disabled by his use of methadone, or {2) he was 

not disabled, but was perceived as having an unspecified disability. The jury was instructed on 

both theories. 

Clipse's first alternative theory of disability was that CDS disparately treated him and 

failed to accommodate his actual disability stemming from the side effects ofmethadone.7 To 

6 Clipse acknowledges that he did not use the words "disparate treatment" in his complaint, but 
he argues that he sufficiently pleaded disparate treatment by alleging that CDS '"refused to let 
him work, therefore treating him adversely because of disability."' Reply Br. of Appellant at 30 
n.11. The jury was instructed on disparate treatment and CDS did not object. Thus, we hold that 
Clipse presented a disparate treatment theory. 

7 We note that courts in Washington have never decided whether taking a drug may constitute a 
disability under the WLAD. Occasionally, courts have asswned without deciding that taking 
drugs or being a drug addict is a disability. But none of these cases has arisen since the 
legislature defined "disability" in 2007. See Phillips v. City of Seattle, 111 Wn.2d 903, 909, 766 
P.2d 1099 (1989) (holdil:ig that whether alcoholism is a disability is a question of fact, not law); 
Brady v. Daily World, 105 Wn.2d 770, 777, 718 P.2d 785 (1986) (declining to decide whether 
alcoholism was a disability under the WLAD); Hines v. Todd Pac. Shipyards Corp.; 127 Wn. 
App. 356, 371, 112 P.3d 522 (2005) (assuming without deciding that drug and alcohol 
dependency could be a disability, but holding that the plaintiff did not make a prima facie 
showing of a causal relationship between the dependency and discrimination); Phillips v. City of 
Seattle, 51 Wn. App. 415,419,754 P.2d 116 (1988), aff'd 111 Wn.2d 903,766 P.2d 1099 (1989) 
(holding that even if alcoholism were a disability, it did not disable the plaintiff); Rhodes v. URM 
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constitute a "disability" under ~e statute, taking methadone must constitute a "sensory, mental, 

or physical impairment." RCW 49.60.040(7). "Impairment" is defmed as a non-exclusive list of 

terms including any ''physiological disorder, or condition, cosmetic disfigurement, or anatomical 

loss" affecting the body's systems, or any "mental, developmental, traumatic, or psychological 

disorder." RCW 49.60.040(7)(c). Thus, under the plain language of the statute, any mental or 

physical condition may be a disability. RCW 49.60.040(7). We apply this plain language and . 

construe the statute liberally to effectuate its purpose of remedying disability discrimination. 

Martini, 137 Wn.2d at 364; Davis, 171 Wn. App. at 360. Thus, we hold that the side effects of a 

prescription drug niay constitute a disability, so long as those side effects meet the statutory 

defmition. 

Stores, Inc., 95 Wn. App. 794, 800, 977 P.2d 651 (1999) (assuming without deciding that drug 
abuse might be a disability, but that any discrimination was justified by an employee handbook 
prohibiting drugs). 

We also note that under the federal Americans with Disabilities Act (ADA), an employee 
or job applicant currently taking illegal drugs is excluded from relief. 42 U.S.C. § 12114(a) 
(2009). But if a drug is prescribed by a doctor, it is not an illegal drug. 28 C.F.R. § 35.104 
(2011) (defining the "[i]llegal use of drugs"). And under the ADA, side effects from medical 
treatment may constitute a disability in limited circumstances. Sulima v. Tobyhanna Army 
Depot, 602 F.3d 177, 187 (3d Cir .. 2010) ("[l]t is not enough to show just that the potentially 
disabling medication or course of treatment was prescribed or recommended by a licensed 

· medical professional. Instead ... the medication or course of treatment must be required in the 
'prudent judgment of the medical profession,' and there must not be an available alternative that 
is equally efficacious that lacks similarly disabling side effects. The concept of 'disability' 
connotes an involuntary condition, and if one can alter or remove the 'impairment' through an 
equally efficacious course of treatment, it should not be considered 'disabling."') (citation 

· omitted) (quoting Christian v. St. Anthony Me d. Ctr., Inc., 117 F .3d 1051, 1052 (7th Cir. 1997)). 
And addiction to opiates can be a disability under.the ADA, so long as the addict is not taking 
illegal drugs. Start, Inc. v. Baltimore County., Md., 295 F. Supp. 2d 569, 576 (D. Md. 2003). 
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Here, Clipse presented evidence at trial that taking methadone had impairing physical 

side effects. Thus, he presented a prima facie claim that he actually had a disability: he showed 

that his use of methadone may have been a physical impairment and thus a disability under the 

WLAD. See RCW 49.60.040(7). Using the Davis test, we view this evidence in the light most 

favorable to Clipse to.determine whether it is sufficient to sustain a jury verdict that Clipse was 

actually disabled. See Davis, 149 Wn.2d at 531. We hold that it is. 

Clipse's'second alternative theory was that CDS discharged him because it perceived him 

to have an unspecified disability.8 .We note that case law about perceived disability claims in 

Washington is very sparse. We also recognize the inherent difficulty a·plaintifffaces in making 

out a claim of perceived disability discrimination, which necessarily involves subjective ideas 

and intents of the e~ployer. But we apply the statute's plain language, which defines a disability 

as (among other things) a mental, physical, or sensory impairment that is perceived to exist, 

. whether or not it exists. RCW 49.60.070(7). Thus, under the statute's plain language, a plaintiff 

may make out a prima facie claim of disability discrimination based on a perceived disability by 

presenting evidence that an employer perceived a disability. 

qipse carried that burden here. He provided evidence that when Brunk learned Clipse 

was taking methadone, Brunk said Clipse needed to get "cleaned up" and that Brunk was afraid 

· Clipse might "relapse." VRP(Aug. 20, 2013) at 31; VRP (Aug. 21, 2013) at 84. The evidence 

also showed that CDS provided changing and inconsistent justificat}ons for its decision not to 

8 We note that for purposes of a perceived disability claim, a plaintiff may rely only on a 
disparate treatment theory. There can be no failure to accommodate a disability that does not 
exist but is merely perceived. RCW 49.60.040(7)(d) . 
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hire Clipse. This evidence, viewed in the light most favorable to Clipse, is sufficient to sustain a 

jury verdict that CDS perceived that Clipse had a disability and discharged him because of it. 

Thus, we hold that Clipse presented substantial evidence of the "disability" prong of his WLAD 

claims. Davis, 149 Wn.2d at 531. 

b. Otherwise Qualified 

CDS next argues that Clipse failed to present evidence that he was a qualified candidate 

for the position. We disagree. 

Clipse provided evidence that he was qualified to perform the job: he showed that he· had 

a medical examiner's certificate and experience in commercial truck driving. He also presented 

evidence that Brunk offered him the job, saying: "[W]elcome aboard." VRP (Aug. 21, 2013) at 

74. These facts suggest that Clipse was qualified. There was conflicting evidence at trial about 

whether Washington State Department of Transportation regulations truly disqualified any driver 

from using methadone, and whether CDS in fact had a restrictive internal policy concerning 

drugs. Thus, the evidence ofthis element ofClipse's WLAD claim, when viewed in the light 

most favorable to Clipse, is sufficient to sustain a jury verdict in his favor. See Davis, 149 

Wn.2d at 531. A fair-minded, rational person could be persuaded that Clipse was qualified for 

the position at CDS despite his use of prescribed methadone. Davis; 149 Wn.2d at 531. 

c. Entitled to Accommodation 

Finally, CDS argues that Clipse failed to present evidence that he was entitled to 

accommodation. Again, we disagree. 
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CDS argues that, because Clipse was not disabled, CDS did not fail to accommodate him. 

But as we discuss above, Clip.se presented evidence that he was actually disabled under the 

WLAD. CDS also argues that it had no obligation to change its drug policies to accommodate 

Clipse. But there was conflicting evidence at trial regarding whether CDS in fact had a drug 

policy that prevented prescription drugs. Th'-;ls, there was sufficient evidence to sustain a jury 

verdict that CDS had an obligation to accommodate Clipse. 

Taking Clipse's evidence as true and taking all inferences in his favor, we hold that he 

provided substantial evidence supporting these elements of his WLAD claim. Davis, 149 Wn.2d. 

at 531. Therefore, the trial court properly denied CDS's motion for judgment as a matter oflaw 

on Clipse's WLAD claim. 

2. No P~ima Facie Promissory Estoppel Case 

CDS argues that the trial court erred by denying its motion for judgment as a matter of 

law to dismiss Clipse's promissory estoppel claim at the end of trial. Because Clipse failed to 

present any evidence that CDS promised him permanent employment, we agree. 

The elements of promissory estoppel are '"(1) [a] promise which (2) the promisor should 

reasonably expect to cause the promisee to change his position and (3) which does cause the 

promisee to change his position ( 4) justifiably relying upon the promise, in such a manner that 

(5) injustice can be avoided only by enforcement of the promise."' Havens v. C & D Plastics, 

Inc., 124 Wn.2d 158; 171-72, 876 P.2d 435 (1994) (quoting Klinke v. Famous Recipe Fried 

Chicken, Inc., 94 Wn.2d 255, 259 n.2, 616 P.2d 644 (1980)). Where employment was 

terminable at will, "the promise for promissory estoppel must be a ... clear and definite promise 

17 



No. 45407-6-II 

ofpermane~t employment subject only to dismissal for just cause." Havens, 124 Wn.2d at 173-

74. 

Here, Clipse presented no evidence that CDS or Brunk promised him permanent 

employment subject only to dismissal for just cause. See Havens, 124 Wn.2d at 174. He 

testified that he understood at-will employment and understood that the position at CDS was at 

will. He did not testify to any statements by Brunk or CDS establishing a promise of permanent 

employment; instead, he showed merely that CDS an~ Clipse both hoped the working · 

relationship would succeed. Such hopeful statements do not establish the necessary promise. 

Havens, 124 Wn. App. at 174. Thus, Clipse failed to present sufficient evidence to persuade a 

fair-minded, rational person that CDS made a clear and definite promise giving rise to 

promissory estoppel. The trial court erred by denying CDS' s motion for judgment as a matter of 

law on this issue. 

Thus, we affirm the trial court's denial ofCDS's motion for judgment as a matter of law 

on Clipse's WLAD claims. We affirm the jury's special verdict finding CDS liable UI?-der the 

WLAD. We hold that the trial court erred by denying CDS's motion for judgment as a matter of 

law on Clipse's promissory estoppel claim, and thus, we reverse the jury's special verdict fmding 

CDS liable for promissory estoppel. 

3. Damages Verdict 

Finally, we turn to the jury's damage award. The jury found· CDS liable under both the 

WLAD and promissory estoppel, but its damages award did not distinguish between the two 
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theories. Therefore, we must address whether reversal of the promissory estoppel claim requires 

us to reverse the damages verdict. We hold that it does not. 

The WLAD permits the following damages: 

Any person deeming himself or herself injured by any act in, violation of this 
chapter shall have a civil action in a court of competent jurisdiction to enjoin further 
violations, or to recover the actual damages sustained by the person, or both, 
together with the cost of suit including reasonable attorneys' fees or any other 
appropriate remedy authorized by this chapter or the United States Civil Rights Act 
of 1964 as amended, or the Federal ;Fair Housing Amendments Act of 1988 (42 
U.S.C. Sec. 3601 et seq.). 

RCW 49.60.030(2). "Actual damages" can include "back pay, front pay, mental anguish, and 

emotional distress." Blaney v. Int 'lAss 'n of Machinists & Aerospace Workers, Dist. No. 160, 

114 Wn. App. 80, 97, 55 P.3d 1208 (2002), affd in part on other grounds, 151 Wn.2d 203, 87 

P.3d 757 (2004). Noneconomic damages, such as mental anguish and emotional distress, are left 

to the discretion of a properly instructed jury. Bunch v. King County. Dep 't of Youth Servs., 155 

Wn.2d 165, 180, 116 P .3d 3 81 (2005). CDS does not argue that the jury was improperly 

instructe4 on damages, nor that the jury improperly computed damages. 

The jury awarded Clipse $79,300 for back pay, apparently representing somewhat less 

than the roughly $90,000 he might have earned from his purported start date until trial. The jury 

also awarded $5,700 in noneconomic damages, which may represent mental ang\.lish or 

emotional distress. B~cause these damages are allowable under the WLAD and because the jury 

found CDS liable under the WLAD, we affirm the damage award. 
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A TIORNEY FEES 

Clipse requests reasonable attorney fees under chapters 49.52 and 49.60 RCW, citing 

only RAPs 14.1 and 14.2. We deny this request. First, only costs, not reasonable attorney fees, 

are available under RAPs 14.1 and 14.2. Second, because we rule that Clipse cannot recover 

double damages under RCW 49.52.050 and .070, chapter 49.52 RCW is inapplicable. Third, 

Clipse fails to include a separate section for attorney fees in his brief as required by RAP 18.1(b). 

CDS also requests reasonable attorney fees and costs pursuant to RAPs 18.1, 14.1, 14.2. 

We deny these requests because there is no basis for them. RAP 18.1 permits us to grant 

attorney fees to a party entitled to them under applicable law. CDS argues that chapters 49.60 

and 46.25 RCW, and "equitable ground[s]" are applicable law. Br. ofResp't at 49. But CDS 

does not cite any specific statutory section or case entitling them to attorney fees on appeal; it is 

thus not entitled to attorney fees for failing to cite authority. Wilson Court Ltd P 'ship v. Tony 

Maroni's Inc., 134 Wn.2d 692, 710 n.4, 952 P.2d 590 (1998). Furthermore, independent 

research into chapter 49.60 RCW reveals that~ plaint.iffin a WLAD action, not a defendant 

employer, is entitled to attorney fees. RCW 49.60.030(2). And chapter 46.25 RCW does not 

appear to provide any basis for attorney fees. Thus, CDS is not entitled to attorney fees on 

appeal. 

CONCLUSION 

In conclusion, we reverse the trial court's denial of CDS' s motion for judgment as a 

matter oflaw on Clipse's promissory estoppel claim. We affirm the trial court's orders granting 

CDS judgment as a matter of law on Clipse's claim for double damages under RCW 49.52.050 

and .070 and striking Clipse's late motion for fees and costs. And we affirm the trial court's 
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denial ofCDS's motion for judgment as a matter oflaw on Clipse's WLAD claims. 

Accordingly, we affirm the verdict finding CDS liable under the WLAD and we affirm the 

damage award. We deny both parties' requests for reasonable atto 

W concur: 
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